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STATEMENT OF THE CASE
Nature of the Case
Donald Maberry appeals contending the district court erred by not ordering a new
psychosexual evaluation (PSE) in his case. He asserts the evaluator did not give Mr. Maberry
one of the required assessments and did not provide a legitimate explanation for making that
decision.
This reply is necessary because the State’s response ignores a critical statement made by
this evaluator – that “a person’s low reading comprehension scores do not justify not giving the
test at all, but rather should be compensated for by using alternative testing conditions.” (Conf.
Docs., p.45.) Since the evaluator did not give the MSI-II at all and his only explanation was that
Mr. Maberry had low reading comprehension scores, the PSE did not comport with the
applicable standards regardless of the fact, upon which the State solely relies, that the
investigator has discretion over which tests to give.
As such, this Court should reject the State’s single, cursory argument and remand this
case for a new sentencing hearing after a new PSE is prepared in accordance with I.C. § 18-8316.

Statement of the Facts and Course of Proceedings
Mr. Maberry articulated the relevant facts and proceedings in the Appellant’s Brief. They
are not repeated here, but are incorporated by reference.
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ISSUE
Whether the district court erred by not ordering a new PSE when the PSE in the record failed to
comport with the promulgated standards, and as such, failed to comport with I.C. § 18-8316.
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ARGUMENT
The District Court Erred By Not Ordering A New PSE When The PSE In The Record Failed To
Comport With The Promulgated Standards, And As Such, Failed To Comport With
I.C. § 18-8316
The problem in Mr. Maberry’s case is that the PSE evaluator expressly advised that “a
person’s low reading comprehension scores do not justify not giving the test at all, but rather
should be compensated for by using alternative testing conditions,” and yet, even though the only
concern the evaluator identified with respect to the MSI-II here was with Mr. Maberry’s reading
comprehension skills, the evaluator gave no explanation for why he did not give the MSI-II to
Mr. Maberry at all, as opposed to in the specifically-recognized alternative testing conditions.
(Conf. Docs., p.45 (emphasis added); see generally Conf. Docs.) As such, the evaluator’s
explanation for his decision to not giving the required MSI-II assessment was not legitimate
under the applicable standards. (See R., p.194 (quoting the applicable standard: “If a required
assessment is not used, the provider must explain why.”).)
In its one cursory argument in response on that issue, the State completely ignores the
evaluator’s express statement about the availability of alternative testing conditions and simply
argues that, because the evaluator has discretion over what tests to give, there can be no error in
his decision not to give Mr. Maberry the MSI-II assessment. (Resp. Br., pp.5-7.) However,
since the evaluator explanation is contradicted by the evaluator’s own statements, the State’s
insistence that this Court should simply defer that the explanation without question is meritless.
In other words, this is much more than merely second-guessing the evaluator’s
discretionary decision.

(See Resp. Br., p.6.)

The evaluator’s decision was objectively

insufficient in light of the evaluator’s own comments, and so, his explanation was objectively
unreliable. Since the State’s response completely ignores this critical fact, this Court should

3

reject its arguments and reverse the district court’s decision to not order a new PSE which
complies with the applicable standards.

CONCLUSION
Mr. Maberry respectfully requests this Court vacate the judgment of conviction in his
case and remand this case for a new sentencing hearing after a new PSE is prepared in
accordance with I.C. § 18-8316.
DATED this 6th day of May, 2021.

/s/ Brian R. Dickson
BRIAN R. DICKSON
Deputy State Appellate Public Defender
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